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WELCOME TO THE CENTER.., THE CENTER FOR |
THE STUDY OF THE PUBLIC DOMAIN.

TONIGHT WE ARE DISCUSSING A SUBJECT THAT MAKES STRONG
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EACHEPISODE [N OUR LITTLE SERIES ABOUT

THE ARTS Wil EX&=INE oWE PORTION 0Fd LEGA L

BouNDARY, A KiND oF TWILIGHT ZONE.
THIS 15 THE LINE BETWEEN

INTELLECTUAL PROPERTY ane v PUBLIC DOMAI,

THE M YSTERIOUS REALM WHERE

MATERIAL IS FAEE FOR ALL

70 USE WITHOUT
PERMISSION.

REY

.[ﬂ_lf— :l'i{' I

QUR GLIDES, Tw'0 OBSCURE FIGURES
WHO DwELL 1N THESE SHADOWS ...
WHOSE LIVES ARE SPENT [N AN JQBIESIVE
QUEST TO CHART THIF LINE, ALMOST AS [F
THEY WERE CoMDEMMNED BY 50ME
GHASTLY CURSE TO BE THE MAPMAKERS OF

'I.'I.l.'l_.|_|l

Wil
ety




AND WHICH OF THEsE arTs | [WILLIT BE oa ANIMATIGN ?
SHALL WE DISLUS?T%EJMHT? H_l..l_.':'l_t?‘ i,

| Vs -::I.
Ll L,

TR ARy s st s nspimeee] | TONIGHT WE ARE LOOKING AT..,
MEETS THE FEATURE FILM...

¥ - =Sl
Y J
1 = (IEABENT AWAND WINNENT |
A FILM BY SPMIKE LEE

L Little Girls ,;;:
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IDEEUHENTARIES ARE RECORDS OF QUR CULTURE. BUT OUR CULTURE
1-5 FULL OF ARTIFACTS PROTECTED BY INTELLECTUAL PROPERTY RIGHTS

-~ MUSIC, IMAGES, PHOTOGRAPHS.

-Jr i, Fefi =
PG T gt
ﬁfaﬁ- 7 FILMMAKERS
& ARE SOMETIMES
ASKED TO CLEAR
29 " RIGHTS TO THESE
o BB CULTURAL FRAGHENTS,
ﬁ:.ﬂ',ﬁ B EVEN IF THEY -

APPEAR ONLY
p—— |INCIDENTALLY.

.l

S M ¢

"CLEARING RIGHTS™
% THE PROCE ST
FIMDMG THE AiGHD
HILDER, AMD GETTING
PERM IS51OM &°
PaY MG To U5E
FATER AL -

Laer
\Th

= "BUT DOCUMENTARIANS
ARE NOT MERELY

IN THE POSITION ©F DEALING WITH OTHER

PEOPLE S RIGHTS, THEY RE ALSO IN THE
POSITION OF ASSERTING THEIR OWN -~

THEY MAY WANT TO RECEIVE PAYMENT,

OF PREVENT CERTAIN USES

9. OF THEIR FOOTAGE,

'HOW SHOULD THE LAW
DRAW LINES BETWEEN

FILMMAKERS NEED TO
PORTRAY A CULTURE FULL
OF LEGALLY PROTECTED
MATERIAL, AND THEIR

DESIRE To PROTECT
THEIR OWN WORKS ?

FRoM A
FILMMAKER




HIf | WANTED TO MAKEA FILM
CAPTURING A DAY INTHE LIFE OF
NEW YORK.

| KNOW, NEW YORK ‘S SUCH
ABROAD CANVAS..,

MY DOCUMENTARY
WOULD LET THE
CITY SPEAK

FOR
ITSELF

THE GAPS BETWEEN
RICH AND POOR,
THE HiIxX oF
"HIGH"” AND "LOow"
CULTURE -- THE

HUMAN COMEDY
(ORI5 1T TRAGEDY?),
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PAINTINGS uunc,

SCULPTURE... |5
ALL THIS STUFF

! 2
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THESE MOMENTS?
OR WILL THEY




o)) /THIS 15 LIKE A MINEFIELD. I'M ="

——=" |SCAREP | MIGHT mcgvm WHATS

g COPTRIGRTED THE HARD WWAY, WHEN
s o IT BLOWS UP IN MY FACES

L : . = .#-
7ANG IF| WSWER THESE Vi
who o UESTIONS T Ny

JHE RIG Q g wﬁn!f-ﬂﬂ UNTIL

[ T IS5,
{PYPY LY ‘
T Ut 725 YEARS AGO

[ [ COPYRIGHT LAw

i e g [ DIDN'T PROTECT
S Fod B

' |

TH

WORKS UNLESS
THE AUTHOR

BUT THE b LN =/ /N 1LY woaKs PUBLISHED
r:umm.:w"-ﬂpﬁu ; i = Fﬂgmu 1923 OR
CREATIVE WORKS ODUCED BY THE

um?r'ffzfr FEDERAL GOVERNMENT
OFYRIGHTED... ARE CLEARLY IN THE
* PUBLIC DOMAIN, *

W
A
]

INCLUDED A
SIMPLE NOTICE:

AND IF THERES wo

COPYRIGHT NOTICE, COPYRIGHTS 0N
ITS UFTO YOU TO ANY oF st
TRACK. THE F
RIGHTS

OWNER

DOWN.




WELL, MANY WORKS PUBLISHED
BETWEEN |FZ3AND 1977 ARE IN

THE PUBLIC DOMAIN BECAUSE
THE AUTHORS DID NOT CoMPLY,

PUBLISHED BEFORE i?i’%
F
]

AUT TRYIMG T TRACK DI THIS
: INFORMATION CAN BE TIME -COMSUvENG
; ‘ AND FRUITL -!-'-H, 5O ARTISTS
[\ OFTEN HAVE TO PRESUME THESE
WERKS ARE COPYRISHTED,

WHEN THE WORK IS F IXED

UM OF
W A TG IR

IN PUBLIC DOMAIN

-\".
£

FWORKS PUBLISHED WITHOUT NOTICE

B
IF THE OMISSION OF NOTICE WAS

co

;

£EN I-1-78 A
R

= i F
s
PUBLISHED FROM 1923 10 194 3 {wHEN ot S NOTICE
WORKS PUBLISHED W ITHOUT NOTICE
PUBLISH L AN
ED
FRMBEAT 1977 | (worns WBUSHEDWITH NOTICE
CREATED BEpgpr -1-7g ARE %E”ﬁgymm NOTIC
M " 1-78 (TF EFFL; ALl
P EF{}H ' DF ET'
UBLISHep EETHEEE;.,-:HF- 78 Bur THE 976 [ﬂl'-"‘,i";::llE DHTE
B RE =l -
zﬂﬁ \—\_\_\‘
e S | - 7
.I. . IL:I " TR ) 3
._! T o ' B #
E‘E s M TR

] D 3-1-39 RETAINED COPYRIGHT ONUY
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e I e o ;
95 YEARS AFTER PUBLICATON [B874

DATE ; HOWEVER IF COPYRIGHT

WAS NOT RENEWED, WORK 15
NOW IN PUBLIC DOMAIN

75 YEARSAFTER P
L BUCATION

LIFE &
12, - %h Ej:;ﬂ JEARS, 0p

4
5 Gt wHICHEVER :
by -
b
L ;

,:LEE+7OMﬂR5

I, :..-":._"" e '-" " 'I" ".I % | 7

A § -1 \Vamienoy
ez R 7 ﬁiﬁ B s
LOLLY GASAWAY 3 CHART "WHEN UL5. WORKS PASS
INTO THE PUBLIC DOMAIN.
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N0, THERE ARE EXCEPTIONS BUILT

S0 THE ONLY WAY | CAN

WITHOUT PERMI5S] ON ;?é‘&ﬁr,ffﬁéﬁ‘fﬁﬁ”é"m”%
I3 TO FIND QUT WHETHER ND OTHEA PUAPOSES..,

THEY 'RE IN THE PUBLIC
DOMAIN?

Al

-
-
+

FLEETING AND INCIDENTAL
USES OFCopyRIGHTED MATERIAL
SHOULD USUALLY BE FAIR,
vr BUT RIGHTS HOLDERS,

PISTRIBUTORS AND INSURERS
CAN BE CONSERVATIVE ABOUT
WHAT 3 FAIR, AND REQUIRE

0 TOMANY !
THE QUESTION OF FAIR USE :
EEM LIKE A GAMEoF  J o

CLEARANCES ANYWAY.

ARTISTS

OF INTELLECTUAL
PROPERTY DELIGHTS




Ph’mmm:n JON ELSE RaN INTO
COPYRIGHT CLEARANCE PROSLEMS WITH “5ING FASTER ™

"HIS DocusENTARY ABOUT THE STAGE HANDS
VIEW 0F WAGNER'S RING CYCLE.

LSE DOES GREAT
STUFF - | LOVED "OPEN

QUTLRY. * WHAT KIND
oF PROBLEMS?

?—
WELL, HE NEEDED TO ::u'rJtlr-.nr:-'EEF'IE;Iq

43 SECONDS FROM “THE SIMPSONS ™
THAT WERE ACCIDENTALLY CAPTURED

IN ONE OF THE SCENES ...
\\ (THE SIMPSONS?

STAGE HANDS WERE
PLAYING CHECKERS
BACKSTAGE WHILE
THE OPERA WAS
PERFORMED, AND
ASMALL TV IN THE
BACKGROUND WAS
SHOWING " THE SIMPsows.
MATT GROENNGDIoN T
ORJECT, BYT Far PEMANDED

210,000 For RIGHTS To

THE 43 SECONDSAr

THIS WAS CLEARLY A FAIR USE 8 UT ELIE™
WS TOLE Fox wWouLD MAKE LITIGATING

THE 135UE DIFFICULT ANDCOSTLY. A

E Toax 1T ﬂr-FEﬁ"

THEUGH HE THSWGHT
IT WAS [MPINTANT
08 THE SCENE,

PLAYING IN THE
BAR | FILMED,
| MIGHT HAVE

EVEN IF | DIONTUSE IT
DELIBERATELY, AND WAS
JUST TRYING TD CAPTURE
"REALITY "7

i e R ——

1
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FAIR USE SHOULD MEAN YOU DON'T NEED - MAD BOT

PERMISSION FOR INCIDENTALLY CAPTURED - reiesave
FRAGMENTS. BUT THE PRACTICE IS =
OFTEN DIFFERENT. . : _5:
= 7

JON ELSES EXPERIENCE =
is NOTUNIQUE. =
=

. HAPPEMED TO RING
~ DURING THE FILMING
oF MARILYN AGRELD aND
AMY SEWELLS "MAD HOT
BALLROOM,"A DOCUrENTARY
ABouT NEW YORKCITY

KIDS IN A BALLROOM DANCING
COMPETITION. THE RING TOME
WAS THE “ROCKY " THEME
SONG. THIS I5A VERY

NG CASE FOR
FAIR_USE.

IN ANOTHER SCENE, THEY WERE FILMING A
FOOSBALL GAME AND ONE OF THE PLAYERS
SPONTANEQUSLY YELLED “FvERYBODY DANCE
NOW,"a LUNE FROM THE C 2 HUSIC RACTORY HIT

r
1.;‘ARI'I|I'EH CHAPPELL DEMANDED
=000 FOR USE OF THE LINE,

THEY
EVENTUALLY GOT A
BETTER DEAL ON
THE "ROCKY" RING
TONE, BT DECIDED
T0 CUT THE “DANCE “LINE,
EVEN THOWGH IT REALLY
FIT THE MOVIE'S
THEME

BUT EM I wWHKH 0l/NS
THE RIGHTS T0 THE

"ROCKY "SONG, ASKED




INTHE FIRST YEAR, “APas bocrsenian| | THE TEACHER

ot (st S [ o oG 2 CUGcENEe, e
TEACHERS IN THEIR FIRST YEAR OF | | LISTEN. THE STUDENTS ROLLED it ﬁ
TEACHING, LED ZEPPELIN'S | [HEIR EYES, IT WASN'T THEIR mnlfﬂ T;ﬁ::;}r! JTrﬂgjufrﬂ
nﬁ“ﬁfsﬂﬂ' T0 HEAVEN “carte | | MUSIC. 1T Wi A PWETAL MOMENT-

DIOWHILE A TEMHER| | -
WAS DRIVINGA VAN RILL OF %’“ﬂ/
STUDENTS T0 AN OUT|NG.

WELL, You COULD ASSERT
FAIR USE AND KEEP

IT IN THE FILM...

WOW, THATS DEMORALIZING| |

THERES A LITOF FWSIC PLAYING | b &
IN THE BACKGROUND OF MY | |2
FILM. | DIDN'T CHOOSE TO
INCLUDE (T, IT WAS JUST THERE,
EVERYWHERE | FILMED.

QR TRY TO FIND THE RIGHTS OWNERS ]mamnua ITWITH MUSIC THATS IN THE

AND ASK FOR PEHHFSW/M:y PUBLIC DOMAIN...

15



HMMM ... LETY SEE..

CouLD REPLACE THE ROY ORpison i
™ SUNG BY THE
SAX PLAYEQ M

THE SUBWAY BE

FLAYING MOZART
INSTEAD OF “T LOVE &

NEW YORK2

iND THE DUELLING HIP Hop sones I

AND BEPLACE THE HOT DOG
a VENDOR'S SINATRA WITH -
e " YESY WE HAVE NO BANANAS..-

el =
>

AKIKD ... UM,,. THAT SONG WAS SET TD
GO INTO THE PUBLIC DOMAIN IN 999,
BUT THEN CONGRESS EXTENDED THE

TERM FOR ANOTHER
20 YEARS...

THE THING 13, THE MUSIC 15 AN

IMPORTANT PART OF THESE SCEMES.

REPLACING IT WOULD REALY DISRUPT
THE FILM.




i

e,

R,
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AND THESE CHANGES CAN DEMAND N\ 50... NOW WECAN'T
STILL MORE CHANGES. IF TH ST DOCOMENTARIES
SIE 16 i T':ir CAN ANYHORE

HOW ARE ANY FILMS
GOING To BE MADE
IF WE SPEND OUR
TIME WORRY ING
ABOUT BEING SUED
OR CUTTING AND

FVEN RE-EDITING
“THEM 7

DR, EXAMPLE IN >
‘l:mnmﬁﬁﬁﬁ 'r"'
N MY HTAD™ wid] ]

FROM A& MU
BOX:is

| CAN'T BELIEVETHIS: DID THE
CLASSIC DOCUMENTARIES HAVE T
GO THROUGH THIS RIGAMAROLE?

iun HAD TO BE REPLACED wWITH "LONOON
i

DGE 15 FALLING DOWN "BECAUSE THE FlLM-
AFFORD TO CLEAR RIGHTS,

AMD THEM THE i
BACKSTAGE HUMMING - =
HAD T0 BE EDITED To

Nl e

18



NO, THINGS HAVE CHANGED. AND The | | BUT MANY FACTORS - NEW TECHNOLOGIES
LAW ISN'T NECESSARILY DRIVIN G oos NEW MARKETS,.. HAVE CONTRIBUTED
THIS. FAIR USE ACTVALLY PROTECTS | LI0 THE RISE OF A “RIGHTS CULTURE.

SOME THINGS MORE CLEARLY TODAY, oy =

i

-
FFFFFF

IF YOU WATEH THE END
OF “DONT LOOK BACK
P A. PENNEBAKERS 957
DOCUMENTARY ABDUT DYLAN,
¥OU 'LL SEE THAT THERE
ARENT THE TEN MINUTES oF
MUSIC CREDTS THAT You

\“h__#'l_n'ERT SEE N D ws,

WiE USED TO ACCEPT

THAT COPYRIGHT
PION'T GIVE CONTROL
OVER EVERY USE.

'NOW A LoT OF PEOPLE
THINK THE RIGHTS
\ARE ABSOLUTE?




T HE DIDN'T mu&rﬁrﬁﬂ
N THE EARLY 701, -
HEFE ?Egﬁ MONTY TERRY GILLIAM MAY Had

BORROWED HUNDREDS

OF [MAGES FOR HIS

{ MONTY PYTHON

( g ANIMATIONS. , .
' __.1 PORTEDLY,
/—'—" . MES CHANGE, 20 YEARS HE HAD Tp

LATER, A COURT STOPPED prsi Pay Six

TRIBUTION OF HIS MOVIE ™12 MonkEYs || £ TUUH;EI
wi FINDING THAT GILLIAM HAD BASED J| The'cer

A SET DESIGN ON A COPYRIGHTED DRAWIN DESIGN,

" WHATS fRONIC THAT 1S IRONIC 27 anp |

IMAGINE LOSING THOSE
I3 THAT TERRY GILLIAM MONTY PYTHON

SUPPOSEDLY ALSO HAD TO PAY FOR. | COLLAGES?
A BALKGROUND APPEARANCE .
OF WARHOL'S XERDY oF

N DAVINCI 5 " LAST SUPPER

-ITIELF A COPY GF A
PRE-EXISTI NG

\ WoRK




HESE CHANGEF ALSC BUILD ON
EACH OTHER. ONCE PEQPLE HAVE

HAD TO PAY FOR MATERIAL , THEY
TEND TO TURN AROUND AND ASK FOR

PAYMENT IFTHEIR STUFF
IS USED.

SaVious
CIRCLE? J ./

AND IT 5 NOT JUST FRAGMENTS.
PRICES FOR MATERIAL THAT

WAS DELIBERATELY INCLUPED,
SUCH AS ARCHIVAL FOOTAGE

o I
=¥

DO 7o THIS THE COITS OF TRACKING
POWN RIGHTS OWNERS AWb HACKING

A
NE.

'RETTY BIG

: ¥
|LARE SKYROCKETING ;/'/

aF Fr (AL

BuDa
; UT | THOUGHT £ HEAP (HGITAL ;
TECHMOLOGY WAS SUPROSED To
GIVE Us 1'55'3 GLRATIC EAA

EARNATON, o e o

W HICH WENT

THE CANNES FILM FESTIVAL, BUT
S <45 HADE FOR ONLY

$2187

418 PRUCE TAG GOTLOTS of ATIENTION... BUT ThE FILM ENDED [P

COSTING GVER $500 000, MusT 4F
(M WENT To CLEMRUNG RiEHTS#

21



NOT EVERYOME 16 GOING ALONG WITH THE "RIGHTS “ CULTURE THOUGH.

FOR EXAMPLE, D.A. PENNEBAKER 5AW MANY ARTISTS ECHO THE CUE

CARD SCENE FROM “DONT LOOK BACK," AND VIEWED THAT KIND
OF BORROWING AS ENTIRELY APPROPRIATE . s

YOU BON'T R ASK NFILMMAKERS REGULARLY
ALWAYS HAVE PERMISSIONJHEEP THINGS [N THEIR,

FILMS AS“FAIR USE)
- 10 PaK. INCLUDING INCIDENTAL,

T

FOR EXAMPLE, IM

CHRIS HEGEDUS AND

A, PENNEBAKER'S
FiLM, * THE

MR ROOM.,,

FAIR USE #




AND THEN THERE
ARE CRITICAL USES..

RELYING ON FAIR USE, ROBERT GREENWALD MADE
EXTENSIVE USE OF FOX NEWS :‘.‘.LIP.E INHISCRITICAL

_ DOCUMENTARY "OUTFOXED.” ,. —A1

IN A DISCUSSIO
OF BACISM IN W’E

MEDIA , "BOWLING
FOR Cmmﬂﬂlm‘; e
LSED UNCLEARED

FOOTAGE OF NEWS
ANCHORS WARNING

o (MR NEITHER USE wAd g
CHALLENGERS

01T FONED

Rupcrt Murdoch's War on Journalism

FrLr-'lH'.A KERS COULD CHANGE THE “EIGHTD
ATS FAIR. _

CULTURE BY LEARNING MORE ABouT FAIR USE
AND EVEN MAKING SOME COLLECTIVE DECISIONS ABOUT,

N FALT, SFFERAL
FILMMAKERS ORGANIZATIONE
HAVE TOINTLY PRODUCED A

™
STATEMENTorBEST
™ | PRACTICES inFAIR USE
TO CLARIFY HOW PROFESSIONAL
FILM HAEERE mfsm.sr

R USE
IN DAIL‘&I‘ FRALTJ E_j.

23



ARTISTS MAY ALS0 HAVE 50OME.
AMMUNITION AGAINST

UNREASONABLE DENIALS
DF FAIR USE.

[MATTEL SUED ARTIST TOM)
FORSYTHE FOR USING

TRANSFORMED |MAGES OF

\_BARBIEDOLLS. I N

THE € OURT FOUND
THAT THIS WIORK WAS

A PARDDY -- ONE
KIND oF FAIRVSE.

COULD MAKE
IMAGES LIKE,.

OBTECTIVEL
VNREASOMNABLE i

AND FRIVOLOUS,

ND EVEN AWARDED
FORSYTHE SUBSTANTIAL
ATTORNEYS" FEES.

—
L

—

' | #
iy =
F
i

IN FACT, A JUDGE IN
-mlsT%EE SAID THAT
MA

RaadtWD

1T

Ny

&4



THE JUDGE SATD--
WELL , LET
HIM SPEAK
FOR
HIMSELF. ..

S

%

"IT APPEARS PLAINTIFF FORCED DEFENDANT
INTO COSTLY LITIGATION TO ﬂ'f‘stﬂHMEE
HIM FROM USING BARBIE'S IMAGE IN

HIS ARTWORK ... THI5 15 JUST THE S50RT oF
SITUATION IN WHICH THIS COURT SHOULD

AWARD ATTORMNEYS FEES TO DETER THIS TYPE

OF LITIGATION WHICH EGHEAMFEHHH

INTENT OF THE
C OPY RfGHT.d




NORMALLY YOU PaAY FOR
RIGHTS THROUGH A
LICENSE, Anp THEELICENSES
cAN RUN OUT, YOURFILM
WON'T BE DISTRIBUTED
ANY MORE UNLESS You
ARE WILLING To PAY TO

RENEW THEM.

OK, 30 | HAVE CERTAIN RIGHTS

UNDER FAIR USE. FOR OTHER
CONTENT, IF | CAN MANAGE TO
PAY FOR, IT, THEN I™ 0K, RIGHT?

b"WHAT? 50 IF I GET
W LICENSES FOR SONGS ON

5 MY SOUNDTRACK, OR
| PHOTO G RAPHS AND

GETTING RIGHTS "IN PERPETUITY *
CAN BE EXPENSIVE, AND FILMMAKERS
ITH LIMITED FUNDS OFTEN HAVE To SETTLE
FOR SHORT TERM LICENSES. “EYES ONTHE
PRIZE,"THE GREAT CIVIL RIGHTS DOCUMENTARY,
DISAPPEARED FROM CIRCULATION BECAUSE
THE COSTOF RENEWING EXPIRED
LICENSES WAS S0 HIGH, THE PRODUCERS
COULD NOT AFFORD TO PAY THE
. ESCALATED FEES.

Py, ;
& THATS ﬂlscﬂuﬁ.l.s;l‘-c:‘? :
IMAGINE TRYING To TELL| B

S THE STORY OF THE CIVIL | &
E i I~ RIGHTS MOVEMENT IN
N
[  — &N WITHOUT THE
"3 MUSIC OR. FOOTAGE
W OF THE TIMES.

| WAS GOING TO
BUY "EYES ON THE

FRIZE" AND SHOW
IT To MY KIDS.
| CAN'T
BELIEVE THAT 5
QUTOFCIRCULATION
=|v!Tﬁ SUCH AN

26



IRONICALLY, ONE REASON LICENSING UEUT THEN WE TRANSFER THL "FATAS YoU GO™
F.EEE ﬂREG{}] NG L'IP IS THE J ”-ERHS]HE TTITUDE TO LESS comMMERC ALY ATTRAL
FOPULARITY OF DOCUMENTARIES AND NEW
MARKETS FOR ARCHIVAL FOOTAGE. THE
MAKERS oF PROFITABLE DOCUMENTARIES
ABOUT MARILYN MONROE OR THE

NORMANDY LANDINGS MIGHT BE
ABLE TO AFFORD HIGHER FEES.

JEH ETFHE5 EULTHR.AL HERODES GET
KNG, TR. ESTATE Hs AGGRESSIVELY Ly
P ERTED COPYRIGHT awz

ND
ﬁu’#ﬁ'{ff EF*:EEEH'EIEI’:. EHEA#ED
ENORMOUS O
Fﬂﬂ.ﬂﬂEUHEHTM
SUCH AS ORLAN ::r

w,. BAGWELL'S
CITIZEN KING,,

: IJ'E WE WANT T0 G
COPYRIGHT HOLDERS )
VETO ﬂbﬂl-lfﬂﬂ'l’?

27



DISAPPEARING HISTOR 7
FRIVOLOUS LAWSHITS. . ANDYOU | FEEL LIKE EU%%JL&L'H
THIS § s*rmm - KNow |l 'MINA BAD A

POESN T MAKE A SUPERWERD
ANY SENSE ,_a ' 2, LOMIC.

28



H HE
ﬁﬁﬁ

10 00 50, COPYPIGHT
mf GIVES AUTHORS,

|&wsw'?é’ur T2...




For SOMEONE '\
POSTING IT ON

IF YOU SEND A COPY

oF
ﬁ’%ﬁ' WHATS T8

S
PAY rr-':ﬁ you?

i

I

Ly
.1
R SOMEONE
AL
o E.BAY--
WITHOUT PAYING
you !

w .

d

oR TERTTYET o
BOARD VSING A 5. MINUTE
SEGMENT aF e

T ﬂ‘r . EEE
b MKIKO (Sonrar) !

PRepGHT 12
o

ME NEW YORE TRRUT Ba) b




COPYRIGHT ALSO GIVES YOU THE CHOICE ™, | [ Y0V COULD CHOOSE 10 OFFFR YOUR WiRK
|0 EXERCISE THAT CONTROL IN W5 YOULIKE, ] ONLINE UNDER A CREATIVE COMMONS

USEVERB TF GO T AP RUTION

FeR MERE

©gzative wﬂﬁ?_lﬂh-ﬁp Hferextivecommens. arg /

I WM e et e

Lmoabve Lommons & 4 roeoroid thal offers o Reaibee cooynghl for crealies work
@creatiue ey,

(OFTEN FILMMAKERS
TRANSFER THEIR

COPYRIGHTS T0 OTHERS -

DiISTRIBUTORS 0R FUNDERS

COPYRIGHT H ]
THEIR R IGHTE."LEI%E{*TALE&:T
THAT ENCOURAGES THEM

TO MAKE A DEALWITH You.

oU COULD MAKE oa T ™,
A DEAL WwWITH PBS DISTRIBUTED B
or HBO... !

TO MOVIE

31



S0, COPYRIGHT GIVES YOU RIGHTS THAT

You CAN USE TO CONTROL AND GET
PAID FOR YOUR WORK.

SRR N
GHT PROTECTION AS
POSSIBLE .

I

LL, THIS MAY BE GREAT ON THE OUTPUT SIDE;
BUT WHAT ABOUT THE fHHI'T JIDE?

P . .
Tl A
A ':.,.‘ -y i |

—
- i __. i \:\'
F EVERYTHING |5
PROTECTED BY COPYRIGHT,
iy
HATE'%vasF

COPYRIGHT LAW ALSG TRIES T0 GIVE ARTISTS

0 W MATERJALS THEY NEED
u E?ns E‘HEFTE Hms FIRST PLACE, J—"1




S0 wHo
ISTHISE? {

B THATS TUDGE ALEY KIZMSKI
¥ 0F THE UL5. COURT of APPEALS
. FOR THE NINTH CIRCUIT,

TUDGE KOZINSKI SAID {OVERPROTECTING INTELLECTUAL
PROPEATY 15 AS HARMFUL AS UNDERPROTECTINGIT.

CREATIVITY 15 [MPOSSIBLE WITHOUT A RICH PUBLIC DOMAIN.
. OVERPROTECTION STIFLES THE VERY CREATIVE FORCES
ITS SUPPOSED TO NURTURE. ]

{THE JUDGE EXPLAINS: NOTHING TODAY,
LIKELY NOTHING SINCE WE TAMED
FIRE, 15 GENUINELY NEW: CULTURE,

LIKE SCIENCE AND TECHNQOLOGY,
GROWS BY ACCRETION, EACH NEW

CREATOR BUILDING ONTHE WORKS
)if—' THISE WHO CAME BEFORE. ™

33



50 COPYRIGHT LAW ISN'T JU3T
ABUT LOCKING THINGS UPP

COPYRIGHT ALSD
. Fﬂﬂfﬂigf; HTSOF |
E\ USERS AND FUTURE /| 8

CREATORS.

g

il E

\N

ﬂﬂ\

ALLOWING ARTISTS TO PROTECT
THEIR WORKS.

IT STRIKES THIS BALANCE IN~—
SEVERAL WAYS. CERTAIN THINGS-

FACTS AND IDEAS - AREN'T
KCOPYRIGHTABLE AT ALL.,,

24

FUT ALS0 ENSURING THE AVAILABILITY
OF RAwW MATERIALS FOR FUTURE CREATION.
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THE STATUTE SETS :
OUT FOUR FALTORS
TO CONSIDER. ;




sony v. Universal Studios (1984)
Fair use: home videolaping of television shows.

"Time-shifting,” or videotaping television shows in order to watch
them later, was fair use, said the Supreme Court, even though
VCR users were copying the entire programs. One key reason
was that the time-shifting was private and non-commercial. That
meant that the film companies had to prove market harm. The
Court did not believe they had done so.

HERE ARE 50
MAJOR FAIR USE
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= Acuff Rose Music™ -~

B\ o i IR

Campbell v. Acuff-Rose (1994)
Fair use: a rap parody of "Pretty Woman",

The rap group 2 Live Crew made a song called "Pretty Woman® that borrowed the bass rifl.
much of the lune and some lyrics from Roy Orbison's "Oh, Pratty Woman.® 2 Live Crow
seomed 1o have 2 sirikes against them. They used a lot of the song, and their use was

“commercial.” The Supreme Court said that even 50, this could be fair use. They saw the
sang as a parody. It ‘uxlaposes the romantic musings of a man whose lantasy comes trua,
with degrading taunts, a bawdy demand for sex, and a sigh of relief from paternal
responsibility.” Because the song was a parody, 2 Live Crew was also allowed to copy more
of it — as effective parodies need 10 “conjure up the odiginal.*
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= Suntrustv. .2
= Houghton | #—
s zgas £ .

E ! Mifflin @oony
s Fair use: a

-~

- parody of

o “Gone with the

o Wind" from a

i'.: : slave's point of

=y View.

i

Author Alice Randall wrote a
parody of Gone with the
criticizing its romanticized
dapiction of slavery and the
antebalum South, and in
doing sa alluded to
copyrighted characters and
scenas from Gone with the
Fimad

RANKLY MY DEAR,,

THEY SHOULDN'T W
HAVE GIVEN ADAMN !

The Cour of Appeals held
that this could b fair uge:
¢ "It i hard 1o imagine haw

Ranmdall could have
specifically crilicized Gone
wilfl fve Wind without
depanding haavily upon
copyrghted elemeants of
that book. A parody is a
work that sesks ta
comment upon or criticize
another work by
appropriating elemanis of
the original,..”
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Harper & Row v. Nation Enterprises
' Mot a fair use: scooping President

Ford's memoirs.

F’tT]ME TOHEAL

A s e Ty sk, w PUTETC
sy, sl e, o Sl l'-1'|' ----' sl

The Nation.

—-=_.?-='—_ =-=Time Magazine agreed 1o purchase the exclusive right to print a
—— ‘,_ pre-publication excerpt of ex-president Ford's autoblography.
e { Bafore Time's article came out, the political magazine The MNation
got an unauthorized copy of the manuscript. The Mation published
lits own aricle, which included 300-400 words from Ford's
.* autobiography about his decision to pardon President Nixon. The
Supreme Court said this was not a fair use. Why? The mamairs had
nat been published yet, and authors have a right to decide whether
and whan their work will be published. The Court found thal The
Mation had “effectively amogated to iself the right of flirst
publication” for the purpose of “scooping” Time's planned article.
(Time then canceled the article.) The Court also said that the parts
of Ford's book used, though small, were its “heart” = the most

powerful and intarasting part.




f WL, o MAVE RO PR (TF it DOCUMENTARIET USE SHORT CLips iM TRAMSFORMATIVE — NE W,
ENT AP VALLBLE - WdYS, INFTEAD OF MERELY "RIFFING OFF ™ THE COFYRIGHTID FMTERIAL.

I
ERES SOME EXAMPLES OF USES
THAT WERE FOUMD To BE "FAIR.

The documentany Alfsns

ORIGINAL MOTION F
» iy = Invade Holywood could use 3
I'!". 1 '-,,:Fd:] HME };. . i clips totafing 48 seconds (1%)
AL aaliaet ] / l ’ from Imvasion af the
r ‘/ I ) Sauvearman to shaw aarly film
SHHEE H' in C portrayals of alien visitations
- e g 1 NOR and governmeni cover-ups,

15 15 A FAIR USE
=50 LOMG A5 you

PON'T MENTION
AREA 5).7%2

An ALE biography of Patar Graves could
use 20 saconds (lass than 1%) af
Conguaed the Workd, which stared
Gravés, 1o show his modest beginnings in
thi fm busingss,

15 HOVIE, Ty
1.} YOI CHOGSE TO

EXCERPT [T, WiLL
SELF-BESTRUET IN
] CONRS.




A TBS biography of Muhammad Ali could use 9-14 clips totaling between 41
seconds and 2 minutes (belween .7 and 2.1% ) from When We Wers Kings, a
documentary focusing on the *Rumble in the Jungle® fight in Zaire between Ali
and George Foreman. (The parties disagreed about the number of clips, so

the court used the 9-14 range.)

FAIH E HE J ﬂ
%HBTE LAI?{E i v
BUT]"EHFH STING

I LIKE A BEE

1L50, THE mﬂf WEREN'T
I TH! HEART *OF THE

TA i'Igf".l' FEEE‘JF WERE

WERE T80 FEW Tﬂ?.ﬂﬂﬂ'{
,I’-'ﬁ[jl TO0 SMALL HH.HTIW

ReUT'THE 1 m"mfr

R T'HE?-E

N ALL THESE CASES, TRE
COURTS THOUGHT THE. )
WSES WERE "TRANSRORMATIVE
BECAUSE THE PURPOSE 0F
THE ORIGINAL MHOVIES WAS
T0 ENTERTAIN VIEWERS
HILE THE DOCUMENTARIES f -;,I 214
SED THE (LIPS FOR ,- R
COMMENTARY AND ‘51
CRITICISM,

e

i -_...E .- -I I.|

i

3 .
L
2
T : '.




BUT NOT

EVERY U.EE RI':FJ

A POCUMENT)

IS AUTOMATICALLY
FAIR .

The Definitive Elvis, a 16-hour documentary that advertised its “all-
encompassing” collection of Elvis appearances, used clips from The Ed
Sullivan Show, The Steve Allen Show, and Elvis TV specials. The court
thought that these uses went beyond biographical reference and were
just rebroadcast as entertainment, often without commentary or
interruption. Even though the clips were short — ranging from a few
seconds 1o a minute, many were “the heart” of the original shows,
including the moments when Elvis sang his most famous songs.

EWEREN'T NOTHIN® BUT A HOUND ARDEN SAID, DIRECTOR —DON'T Y
DOG, STEALING ALL MY LINES?, YOU BE NO SQUARE, IF YOU CAN'T
SHOW ELYIS USE A WHODEN CHAIR
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BETWEEN THE NEED ToGIVE A5
REENTIVES TO CREATORS AND b7 Ig"'

Tl WEED T& USSR
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HE TERM™M 28 YEA
?.n'ﬁ}-‘uw FoR Aun‘r“ﬂn 15.. HS

[ORIGINA LLY ICHT EXPIAE D
l.l"!l'a FI:-‘I-F!#EEEI TEA EJED

BUT e’ THE TERM LASTS F0 YEARS PAST THE DEaTH

OF THE AUTHOR AND 95 YEARS FOR CORPORUTE AUTHORS )
'ﬁ? EFFECTIVELY ROPES OFE MOAT OF J.0® CENTURY CULTURE ... EVERY Boak, EVERY
| MOVIE | EVERY POEM , EVERY SONG 15 PROTECTED FOR NEARLY 100 YEARS AND SOMETIMES MO RE]
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[THE EVER - LENGTHENING COPYRIGHT TERM SEEMS 10 BE r-m-.rruﬁ
| OPPOSITE EFFECT FROM WHAT TH CONSTI O INTEMDED .

i = i < B ﬁ»f

Eﬂsﬂmﬁwrmﬁﬁsgw T

F'

f

‘Egjﬂ\#jﬂlnﬁﬂiﬁi

TRADITIONALLY, WE HAD A THIN
LAYER oF INTELLECTUAL PROPERTY

ING
PHGT*EETIBJ*EHEHRREUHB N AHl:ARGE




wow, | WONDER
IF WE WOULD HAVE
THE GREAT DOCUMENTARIES
FROM THE PAST IF THESE
LEGAL CHANGES HAD
BEEN IN PLACE
BACK THEN?

{ 0BYAIUSLY NOT EVERYTHING YOU CAN SEE OR HEAR
m FILM oRTAPE) 15 COPYRIGHTABLE, BUT STILL...




LM ALMOST AFRAID T ASK : WELL COPYRIGHT ISSUES ARE A

e n T T HANOFUL, BUT F
WATCH QUT FoR? ey put, JLI":MAEERE

FADE FAARL K,

S FEOMETIMES 1
MARES MYHEAD

EVEN WHENITS
T AEQUIRED BY
LA kS FILMMAKERS
ARE SOMETIFES
TOLD T0 CLEAR /W
RADEMARKS. A

= o
..:.-"E’#.-.\l'u".l"'

I CAN'T FILM WITHOUT CATCHING THEM.!
P2 | NEED TO BLUR OR AIRBRUSH THEM OUT 2
- = g i =

= ﬁ?@“ -
= pe -




NO 7Y THE PRACTICE 0
CLEARIMNG AIGH TS TOSIGNS
AND LOGOS MAY BE
INFLUENCED BY...

ot
LEGAL

ADVICE.,

ALY
Aautious

AGGRETSIVE ™| "M
TRADEMARK
OWNERS...

AND THAT 5 JUST NOT
THE CASE WHEN A LoD W

| ;
i INC DENTALJFﬂ_FPﬁf&RS A

BUT T0 INFRINGE .
A TRADEMARK, YOU )
WOULD GENERALLY
HAVE TO USE ITINA "

waAY THAT a2 :

COMFUSES
PNSUMERS.
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USE OF TRADE MA
DEPICT "REALITY

[

EVEN IN FEATURE FILMS, THE | CATERALLAR SUED DISNEY CLAIMING THAT
RKS TO

“HAS BEEN
PROTECTED BY COURTS.

“GEORGE OF THE JUNGLE 2 INFRINGED 1T3,

NEATaE

IN THE FILM, THE
EVIL INDUSTRIA

TRIES T0. DESTRO
GEORGE'S JUNGL
WITH CATERPILLAR *
BULLDOZERS. A FEDERA
COURT REFUSED TO

BLOCK THE EILM'S
RELEASE.

o ™3 .-‘._ ...................

‘‘‘‘‘‘‘‘‘

“THE APPEARANCE OF
PRODUCTS BEARING
WELL KNOWN

TRADEMARKS IN
CINEMA anD TELEVISION
IS ACOMMON

PHENOMENON.” ) |
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WHAT ABOUT GETTING
PERMISSION FROM
PEOPLE WHO APPEAR
iN THE DOCUMENTARY?

L

PERMIS5I0ON 15 NORMALLY
REQUIRED --PRIVALY

I5 A LEGITIMATE CLAIM.

/8. E

T
BT THERE 15 AN o=
IMPORTANT FIRST Yo
AMENDMENT ‘ﬁ
EXCEPTION THAT LETS
YOU SHOW PEOPLE INVOLVED [T
IN MATTERS OF PUBLIC
INTEREST, WITHOUT |~ A
PERMISSION. & a5\ )

Pl -'":'

FIL MM A KER

MICHAEL MOGRE INTERVIEWED JAMES NICHOLS, BROTHER OF TERRY NICHOLS, IN THE
DOCUMENTARY “BOWLING FOR COLUMBINE. ¥ MOORE
SUGGESTED THAT NICHOLS M IGHT HAVE SOME CONNECTION
TO THE OKLAHOMA CITY BOMBING ( "The Feds didn't have
Sct| +theqoods on James, 50 the charges were dr%pged. ) NICHOLS
SUED, cLaHiING MOORE HAD DEFAMED HIM, BUT HE ALSO SAID THAT
HIS “RIGHT OF PUBLICITY ¥ HAD BEEN VIOLATED. THE COURT HELD THAT BECAUSE
THE FILM ADDRESSED A MATTER OF IMPORTANT PUBLIC CONCERN --VIOLENCE IN
BHERIA AR MHak3 s JABT.0F THE BOIEING SIORY, 1100 s USE
[ -:'|_-"' 2 -

i

al}

DUBE
\WHERFS




EVEN WHEN THE DOCUMENTARY ISN'T ABOUT SUCH
CONTROVERSIAL 155UES, SOME STATE LAWS ALLOW
THE FILMMAKER T0 USE A PERSONS PICTURE
WITHOUT PERMISSION IF THE SUBJECT 15 "NEWS

OR *PUBLIC AFFAIRS. * AND “PUBLIC AFFAIRS " (AN
~~._BE DEFINED PRETTY BROADLY,

A DOCUMENTARY ABOUT THE EARLY DAYS
OF MALIBU USED SOME FOOTAGE OF
FAMOUS SURFER MICKEY DORA, WH(

SUED FOR UNAUTHORIZED USE OF HISIMAGE,

HAD AN EXCEPTION
FOR PUBLIC AFFAIRS

Lol AND THE
' SRR DOCUATARY e
EJ | ' QUALIFIED. sfﬂ"ﬂﬂ.-ﬁ
| U [SURFING] HAS CREATED A LIFESTYLE AN INTERGALACTIC
THAT INFLUENCES SPEECH, BEHAVIOR, PERHERD ##

DRESS, AND ENTERTAINMIENT, AMONG

e

. -

al




WELL, REGARDLESS OF
WHAT THE LAW SAYS,
RIGHTS CLEARANCES
=14Y FLAY oUT
DIFFERENTLY IN
PRACTICE...

50, AS LONG AS | UNDERSTAND
THE LIMITS OF THE LAW,
I'M SET, RIGHT?

Y0U'VE HEARD
OF ERRORS AND
OMISSIONS
CEZ

YES, E &0
[NSURANCE

INSURANCE COMPANIES,
UNDERSTANDABLY R ISK
AVERSE TrPicALLY
REQUIRE A DETAILED

LIST OF THE SOURCE AKD

LICENSING STATUS oF

THE MATERIAL IN THE
FiLM ...

T0 SHON
T A GROADER. DUb 1e

THROUGH CONVENTIONAL
DI STRIBUTION CBANNELS
-LIKE HBO ep PAS - YOU
NEED E &0 INSURANCE

10 LOVER POSSIBLE
LAWSUITS,

ANDP BECAUSE
THEY GENERALLY PON'T |
ACKMOWLEDGE "FAIR USE
RE&M H-gs, THﬂHPE? Fil
UIRE CLEA .
BEYOND THOSE Lﬁ&; UIRED

S0 WHAT | CAN AND CANN
USE PEPENDS ON WHAT THE

SROACSTE, pLiavos,

f BROKERS AND LAW YERS
ARE COMFORTABLE wiTH ?

L

AIR USES MAY HAVE
T BE CLEARED BY AN
ARMY OF LAWYERS CA
| CUT FROMTHE FILMZ,

52



NO ' THAT'S MOT ALWATS J
THE CASE...

FOR EXAMPLE, THE PRODUCERS OF TJ-I'E

2004 FILM *S UPER SIZE ME "
ASSUMED THE RISK OF BEING SUED AND
WENT FORWARD WITH &N EED POLIEY

THAT EXCLUDED CLAIMS FROM MeDONALDS,

BROKERS
May BE
ORE WILLING
RECOGNILE

FAIR USE
CLAIMS

- ,_-L'E._ "-:I o ] ] 2 = : .
ot __..-. : - o LT 0 T = B
SF COURSE. A LAWSUIT INDUSTRY
’ ! COULD HAVE UNWITTINGLY
5“ PROMOTED THE EILM P
(' s ﬁ I
1 Wi B .” ’
12 e N4 [ &E Al
I -u:-:--i". vy E-p;_g': " il = !
-.'--'-f i -._-_-5: - _J.

McDONALD'S
wnNET SUE

B




OW WITH THE IN -
e ATE INTERNET AND \"“"/

OF
DISTRIBUTION, EILMMAKERS
S\ CAN f&vncn ] EREHH

o Qe MEAA

D
T
NCE.




AND LAWSUTS CAN BE
F IVE_ AND

AT
/.

WITH OR WITHOUT INSURANCE THEY MIGNT AECEIVEA “CEASE | | AND COMPLY OUT OF
* | |AND DESIST W FAR-
2 OUGH wmﬁ& mr %EHI'EHEE LTS ARD FEAR OF STIFF PENALTIES
THEY Mﬁl{u PERFELTRIGHT T8 A
-
i "
1 JH;E IVE ON ¥ E"‘wﬂ"{ ' T - SE
AL 0 ALSO, FAIR U AND YOU'RE
ﬁﬂﬂuﬁnmu ' -"‘“i'“’“ RS GUESTIONS OFTEN|| RUNMN ING OUT
T e L L COME UP WHEN || o TIME AND
FOR HELPFUL igagmaT i'} v b
> Ll.* -ﬂ'ﬁ
=, HMMH p
s} A 1l
\ _ 1)
F'*.. e = I
i : v Ao i : L :
THE LINE BETWEEN || 50 ARTISTS MAY SHY AwAaY Y'KNOW, ITS D5 LIKE
FAIR AND UNFAIR FROM ACTS THAT ARE THE LAW 15 SETTING UP
USE CAN BE FUIIZZY, ACTUALLY LEGAL . NOTHING BUT 0BSTACLESS

i
THE RIGHT To
CONTROL AN SELL
TOUR FOOTAGE
A;:&Ar.aglgwr_ﬁ
us 'HMHH‘B'..
II-I'E-LIIHII;FP:'-E Fiu

M... | HIGHT

MF
WANT T0 SELL MY FOOTALE
T™ ﬂh EquEr' MAK NG A TV

SHOW ABOUT NEW YORK.
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[.. BUT | WOULDN T EXPECT PAYMENT
IF MY umumnmlﬁ‘ WAS PLAY]
IN THE BACKGROUND OF ANDOTHER SHOT?

GOAL OF COPYRIGHT IS5 TO

TR Rins oF B orre e ahAnEes

PON'T MAKE ANY SENSE...

SEBR FILMS 0R MUSIC, UNLESS THEY
HAVE THE RIGHT T0 CONTROL A
FEW SECONDJ IN A DOLUMENTARY?

a6



IF THE POINT OF COPYRIGHT 15 TO
PROMOTE CREATIVITY

IS IT WORKING?2%




You CAN'T JUST
MAKE A FILM

OF COURSE

ACTUNLLY THE FILMMAKERS AND

ANSWER

CLEAR... coryriens shouwp | ||[ SOMEONE ELse’s Nove

OR PUT SONGS ON YOUR
SOUNDTRACK WITHOUT
PERMISSION AN

YOU SHOULDN'
Be AbLe 10

PREVENT WHOLESALE
APPROPRIATION.

BUT DOCUME NTARIANS NEED T0 N[ 50... ] SHOULDNT
DEPICT A WORLD FULL OF COPYRIGHTED g‘-&ﬂhﬁ'ﬁﬁﬁﬁii
CULTURE. DEMANDING PAYMENT FOR (|20, e

EVERY USE CAN HINDER THE VERY

CREATIVITY THAT COPYRIGHT 15 NO?
\fffmm T0 EHEG’UMGEJ/

THAT WouLp
HEAHFGIWHE

POCUMENTARY
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frJu NEED TO UNDERSTAND
E LAW, WHICH INCLUDES

UNDERSTANDING WHAT YOUR
RIGHTS ARE.

REMEMBER, THE COPYRIGHT
S?ET'EN ALLOWSYOU TO PROTECT

YOUR WORK, BUT ALSO HAS
mPr:rﬂmm LIMITATIONS THAT
ALLOW YOU TO CREATE IN

\ THE FIRST PLACE.

FAIR
USE --

USE ITOR
LOSE ITY

SYSTEM, WE
HAVE TO PRESERVE

FAIR USE.

oy



ALL OF THIS INFORMATION HAS BEEN
REALLY USERIL. WHEN T'™ DE-:‘LIME WiTH
RIGHTS CLEARANCE IS5UES, I LLHAVE A
|MUCH BETTER IDEA OF WHATS GOING ON.

AND WEVE ONLY BEEN DISCUSSING l.u'IH.IIT THE
LAW AND PRACTICES CURRENTLY ARE -

Eﬁﬁhﬂg EE THIS l-..'iﬂil’ L HEEMEE FEﬂﬂ,ér

AND THE "RIGHTS " {I.l'LTln'RE -I'.‘Jﬂﬂl' L'I-I'AJ"-IEI" IF
ENO UGH
ARTISTS

WHATEVER HAPPENS YOU'VE COMNVINCED ME

OF THIS, I'M NOT GOING T0 PRODUCE AN AIRBRUSH
OR EiLTIONALIZED VERSION 3 il BOCUMEM TARY

BUT WHAT A
THE BIGG

CUME M TARY: 33U




§ = LL,COPYRIGHT REFLECTS A SET0F SOCAL
— /CHOICES. YOU CHIOSE A Wi

: P THERE ARE WAYS
T - R NEIP THis COULD BENEFIT YO,
- : L) =17 YOuR MATERIAL IS m\‘
; b DEMAND -~ SAY YOU OWNED ,
SOMETHING LIKE "HAPPY BIRTHDAY
" —~AND YOU'RE LARGELY A SELLER
\ AND NOT A BUYER. YOU
COULD BE PAID FOR IT AGAIN
AND AGAIN AND MAKE

LOTS O
MONEY.

% TRESPASSING

| VIOLATORS
~\ WILL BE SHOT |

i} SURVIVORS |
WILL BE SHOT

FVATE
o

&l



: THE |0EA THAT CRERTIVITY

415 GOING TO FLOURISH [N A

62



| IMAGINE A RATHER
DIFFERENT KIND OF LANDSCAPE

WHERE SOME THINGS NEE
T0 BE PRIVATE, BUT WE NEED

LT G
JPACE E%IT VERYONE

ND. wHo

WOULD WANT T0
D0 WITHOUT ROADS
AND P. ;




THE ECOLOGICAL IDEA X
REALLY WORKS. WHAT
WE NEED HERE IS
SUSTAINABLE
DEVELOPMENT.
WEVE LEARNED THAT
DEVELOPMENT MUST
BE BALANCEDWITH
ENVIRONMENTAL
PROTECTION. IN THE [
CULTURAL REALM, WE ¥
NEED TO HAVEA SIMILAR Fii
BALANCE BE TWEEN WHAT
IS OWNED AND X/HATIS AL
FREE FOR EVERYONE
N 10 USE,.. A~
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HMMMM,. \
THE CULTURAL
ENVIRONMENTAL
MOVEMENT...
THATS AN
INTERESTING
IDEA

FOR A
- DOCUMENTARY. .,




PERHAPS SOMETHING IN THEIR, WORDS

AS CAUGHT YOUR, ATTENTION, TAUGHT Yt
SOMETHING, GIVEN YOU AN IDEA:

THESE SHADOWS HAVE DANCED FOR
YOU FOR A FRAGMENT OF TIME.

BUT NOW THEIR MOMENT | [UNTIL THE NEXT TIME WE
IN THE LIGHT 1S OVER. | |MEET, ALLTHAT I5 LEFT 15...




Afterword

The True Story of Bound By Law:
{or "Why Three Stodgy Academics Wirote a Comic Book')
James Boyle

The outhors of this beok are frequent, and for the mest part,
oppreciative users of the low of copyright. Keith trained os an artist, has
published several comic books and many scholarly articles, and is the bass
player for The Garden Weasels - a band that is generally described as being
"pretty good considering it is made up entirely of low professors” Apart
from her academic work, Jernifer is also a pianist, filmmaker and short
story writer, James has written books and numerous articles, and is o
columnist for the Financia! Times online, He also serves on the Board of
Creative Commeons, a non-profit organization that provides simplified
copyright tools for artists and creators, We have all authored copyrighted
works, cashed royalty checks, and benefitted from the ability to make “fair
use” of copyrighted material in our own creations, whether artistic or
scholarly. And we are all also scholars and teachers of copyright law -
studying its history, its goals, its constitutional basis, and its impact on the
arts, Inthe process, we have come to admire the way that copyright low has
e techmategies through | L SRLEEL AT
history, maintaining its R %ﬂﬂﬂ
balance between the realm
of ownership and the realm
of the public domain -
where material 15 free for
all to use without permission
or fee. 5o count us as }!
stodgy believers in the 1'|1|'!.
copyright system, not | ﬁ
revalutionaries eager to i /
scrap the whole thing.

But from the depths
of our stodginess comes this little messoge - the s:,rsre.m appears to have
gone astray, to have lest sight of its original goal. Does anyone believe that

&7




“the progress of science and the
useful arts” is furthered by requiring
documentary filmmakers to clear
every frogment of copyrighted
material caught in their films - even
a copyrighted ring-tone on a phone,
or a fleeting fragment of TV in the
background of a shot? To be fair, in
many - perhaps most - coses these
demands for payment or clearance
have nothing to do with copyright
law as it stands. Instead, they are a
manifestation of a “permissions culture” premised on the belief that
copyright gives its owners the right to demand payment for every type of
usdge, no matter its length, or its purpose, or the context in which it is set,
But that is not, and never has been the law. Copyright may also be adjusting
poorly to a world in which everyone can have their own digital printing press;
the citizen publishers of cyberspace, the young digital artists, filmmakers
and musicions, are unlikely to have high-priced lawyers advising them, The
flourishing of digital media has been seen by policymakers mainky as a threat
- a5 the rise of a “pirate culture of laowlessness.” That
threat is real. But what is missing is a sense of the
corresponding opportunity.

Copyright is not an end in itself. It isa tool to
promote the creation and distribution of knowledge and
culture. What could be a better manifestation of this
goal than a world in which there are few barriers to
entry, where a bleg can break a major political scandal,
a $218 digital film can go to the Cannes Film Festival, a
podcast can reach tens of thousands of listeners, o
mash-up can savagely criticize the government’s
response To o hurricane, where recording ond remixing
technology better than anything Phil Spector ever had
may come bundled free with your laptop? Yet for many
of these new digital creaters, copyright appears more

68




a5 an obstacle than as on aid,
Sometimes - as with many of the
—{ exgmples we described in this
1 comic book - that may be the
| result of simple misinformation, a
% culture of fear and legal threats,
"l or private gatekeepers using
| copyright law as an excuse fo
impose deals on artists who lock
the infermation and power to
| protest. At other times, it seems
the low genuinely has lost its
' 438y infernal balonce and needs fo be
] Ll T M reformed - one example might be
S5 TN U BN the extraordinary rifrnsguﬁm
lengthening of the copyright term. Just as the digital revolution allows us to
offer cheap access to the texts, movies, music and images of the twentieth
century, we have extended the length of copyright terms so that most of
those cultural artifacts are off limits, even though they are commercially
uravailable and their authors cannot be
found. But if copyright has semetimes
failed, or been applied so that it fails,
the answer is not to ignore it, to lose
respect for it, to violate it.

One of the under-appreciated
tragedies of the permissions culture is
That many young arfists enly experience
copyright as an impediment, a source of
incomprehensible demands for payment,
cease and desist letters, and legal
transaction costs. Technology allows
them fo mix, fo combine, fo create
collages. They see law as merely an
obstacle. This is a shame because
copyright can be a valuable tool for
artists and creators of oll Kindg - even
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for many of those whe are trying to share their work without charge.
Copyright can work in the culture of mash-ups, parodies and remixes, of
hypertext links and enline educational materials, But it can do so only if we
do not let the system slide further out of balance.

We thought about how to present these messoges To an audience of
artists and filmmakers, how to pass on the information that they need to
make the system wark for them. But at the same time we wanted to reach a
wider audience - an audience of citizens and policymakers who generally hear
nothing about copyright except the drumbeat of "Piracy! Piracy! Piracy!® The
story of decumentary film s witally important in it5 own right.
Documentaries are the most vivid visual record of our histery, our
controversies and our culture, But
their story is also a manifestation of
a wider problem and one that we
thought could enrich the public
debate on the subject.

For some strange reason, none
of our intended oaudiences seem
eager to read scholarly law review
ogrticles,. What's more, there is
something perverse about explaining
an essentially visual and frequently
surreal reality in gray, lawyerly prose. Finally, what could better illustrate
the process we describe thon o work which has to feature literally hundreds
of copyrighted works in order to tell its story, a living exercise in fair use?
Hence this book. It is the first in a series from Duke's Center for the
Study of the Public Domain dealing with the effects of intellectual property
on art and culture, We hope you enjoy it. For those who are interested in
the wider debate on the awnership and control of science and knowledge, or
the ideas behind “cultural envirgnmentalism,® links to other resources are
given on the next page.

Center for the Study of the Public Domain

Duke Law School hitp://wwelow.duke.edu/cspd

*The misgion of the Center is to promate research and scholarship on the contributions of
the public domain to speech, culture, science ond imngvation, fo promote debate about the
balance needed in our infellechunl property system and te translofe scademic research into
public palicy salutiona® An saline vergion of Ths wark i2 evailable for free af our webgite




Further Reading on Intellectual Property and Culbure
Jomes Boyle, The Second Enclopure Movement & the Comstruction of the Public Demaln

"I maty sound paradaxical. bufl i o very redl sense protection of the commend wis see of the
fundamental geals of intellectual praperty law. Tn the ntw widion of intelléchal propesty, however,
property should be extended everywhere - more i3 better, Expanding pafentable and copyrightable
s ject matter, lengthening the copyright term, giving legel profection to “digrtal barbed wire” even if
it 5 used in paet 1o pratect aquingt foir use: Each of these con be understood a3 o wate of
na-confidence in the productive powers of the commons. "

Collgcted Papers on the Public Domain (Dubke: L&CP 2003

“What daeg The publes dumain do? What ig itg importence. it higtary. (08 role an g2ience, art, and in
the building of fhe Internet? How i the pubfic domain gimilar fo and defferent from the ideaof o
commons? 15 it constitutionally protected, or required by the norms of free expression? Thes edifed
collection, the first fo foces an the public demain, seeks to answer those questions. Ifs fopics range
oerosf & brood swalh of inmcvation and erpativity, from science and the Internet 1o music and culture
Jomming. It 8t of guwthors includes prominent environmental schalers, aperoprigtion artists, kegal
theorists, kisterians and literary orvtics.”

Lowrence Lessig, Free Culture (The Penguin Press, Mew York 2004)

"A technaslogy has given us o new freedem Slowly, some begm to understond that this freedem need
nat mean ansrchy. 'Wie oo carry o fres cofture iata the twenty-firgt century, without artists lating
and without the potentiol of digital technology being destroyed. . Common Sense must revolt. It must
oot ta free culture. Saon, (F this patential i ever to be realized ®

A Sampling of Legal Rescurces: These are not a substitute for legal advice, For
Jpacufnr: beqgal questions pleate consult a lawyer,
l:mtwfnrh:h“hdhﬂ#mhnthﬁuﬂfy Best Proctices in Foir Use
i *Decumentary filmemakers have
created, through their profesdional agsociations, o clear, eagy ta wundersfand
statement of foir and reasonable approoches to fair use.”
Chart om Rights Clearance Problems and Pogsible Seolutions
hrtpsd fweww Jow. duke edu/cspd pdf/dect iimechart pdf
r Copyright Cheerview kitip: /e baw cornell eduswesfindes php Copwright
' mﬂnwﬂghiﬂ:t 17T W.5.€. IIIBI 1332

ﬂmﬂslﬂmdFufrU#hm_ﬂithHm&mm
w+m=ﬂmmnmdn

Selected Orgarizations
' Center for the Study of the Public Domain http./weow low.duke edu/cipd
The heme of the Arts Project that brought you this comic,

Center for Social Media hitp//waw centerforsocinlmedinorg
The home of the Best Proctices Statement,

7l




Chilling Effects Clearinghouse http://www chillingeffects org

Chilling Effects aims to help Internet users understand the protections that the
First Amendment and Intellectual property lows give to onling activities, with a
particular fotus on cease and desigt letters

Creative Commaons hitp/ tiy

Creative Commons builds upes the “all rights reserved™ of Traditional capyright T
create o wolunfory “some rights reserved” copyright. It is o nenprofit and all of the
toals are free.

Electronic Frontier Foundation hitp//waw.eff arg

The premier online civil liberties crganization,

Full Frame Documentary Film Festival http-//www fullframefest.org/main himl
The leadunyg decumentary film festival in the Undfed States. Takes ploce sach spring
in Burham, Borth Coroling

Maotion Picture Associaticn of America http //wsw mpoaorg

Founded in 1922, the MPAA 5 the trode asseciation of the American film, vides ond
televigion industry.

Public Knewledge hitp://wwe publicknowledge.erg

Bepresenting the public interest in intellectual property policy.

Volunteer Lawyers for the Arts hifp://wwe, vionyorg

VLA provides pre bome legol serdices, and educational pregrams, to the orts
community i Mew York ond beyend.
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About the Authors

Thig book was written by James Boyle and Jennifer Jenkins, designed by all of
its authors in innumerable, hilarious and eccasionally manic conference calls,
and drawn by Keith Aoki, a person who (in the opinien of his co-authors) is far
too talented to be a low professor.

Eeith Acki is o longtime cortoonist who loves the late 19605 comic work of
Jack Kirby, Steve Ditke, Jim Steranke and earlier greats like Will Eisner,
Chester Gould and Al Capp. He has also been influenced by the vibrant
contemporary work of Robert Crumb, Scott McCloud, Art Spiegelman and
Jamie Hernandez. In the mid-1980s, Acki decided to leave the bohemian art
demimonde to go to Harvard Low School. He is now the Philip H. Knight
Professor of Low at the University of Oregon School of Law, where he has
taught since 1993 and specializes in the orea of intellectual property, He has
published low review articles in the Stenford, Califernia, Towa and Boston
College Law Reviews and is auther of the ferthcoming book Seed Wars: Cases
and Materials on Infellecival Property and Plant Genetic Resources.

James Boyle iz the William Meal Reynolds Professer of Low ot Duke Law
School and one of the founders of the Center for the Study of the Public
Domain. He is a Board Member of Creative Commons, and a columnist for the
online Financial Times. Boyle was the winner of the 2003 World Technology
Award for Law for his work on the “intellectual ecology” of the public domain,
ond on the "second enclasure movement” that threatens it. He is the author of
Shamans, Software and Spleens: Law and the Construction of the Information
Society as well as o depressingly lorge number of laow review articles, and is
the special editer of Collected Papers an the Public Domeain.

Jennifer Jenking is Director of Duke's Center for the Study of the Public
Domain, where she heads its "Arts Project” and teaches a seminar on
Intellectual Property, the Public Domain and Free Speech. As a lawyer, she
was a member of the team thot defended the copyright infringement suit
against the publisher of the novel "The Wind Done Gone”™ (a parodic rejoinder
to "one With the Wind™), As an artist, she co-outhored “Nuestra
Hernandez,” a fictional documentary addressing copyright and appropriation,
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Inquiries about the book? Send press, book review, and other inguiries To:
cspd®low dukeedy .

Bulk orders? Educational and other bulk users can order 50 or more copies
for classes or conferences at a discounted rate. See

wiww law duke edu/cspd/comics for more information an placing bulk orders,

What's next? Keep up with the activities of the Center for the Study of
the Public Domain, including our next comic book on intellectual property and

music, by visiting www low duke edy/cspd .

The Center for the Study of the Public Domain is a non-profit erganization,




A documentary is being filmed. A cell phone rings, playing the "Rocky” theme song.
The filmmaker is told she must pay $10,000 to clear the rights to the seng. Can
this be true? "Eves on the Prize®, the great civil rights documentary, was pulled
from circulation becouse the filmmakers' rights to music and footage had expired.
What's going on here? It's the collision of documentary filmmaking and infellectual
property law, and it's the inspiration for this comic book. Follow itz heroine Akiko
as she films her documentary, and navigates the twists and turns of intellectual
property. Why do we have copyrights? What's “fair use"? Bound 8y Law reaches
beyand decumentary film to provide a commentary on the most pressing issues
facing law, art, property and an increasingly digital world of remixed culture.

| Advance Praise for Bound By Laow

| "Will a spiky-haired, camera-toting super-heroine... restore decency and common
| sense to the world of creative endeavor?... [ Bound 8y Law] exercises the fair-use
i doctrine in a romp through populor culture.” -Paul Bonner, The Hero/d-Sun

1 “Bound by Law?' stars Akiko, o curvaceous, muscular filmmaker (think Tomb
] Raider's Lara Croft with spiky hair) plonning to shoot a documentary about a day
I in the life of New York City... [It] translates law info plain English and abstract
| ideas into ‘visual metaphors.’ So the comic's heroine, Akiko, brandishes a laser gun
as she fends of f a cyclopean Rights Monster’ - all the while learning copyright law
| basics, including the line between fair use and copyright infringement.” -Brandt
| Goldstein, The Wall Street Journal anling

| “Bound By Law’ riffs expertly on classic comic styles, from the Crypt Keeper to
' Mad Mogazine, superheros to Understanding Comics, and lays out a sparkling,
| witty, moving and informative story about how the eroded public domain has made
| documentary filmmaking into a minefield.” -Cory Doctorow, Soingfoing nef

For more infermation, and free digital versions of this book, please visit
www_law, duke edu/cspd/comics

Center for the Study of the Public Domain
Duke Law Scheol

$595

ISBN: 0974155314
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